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SEARCH WARRANTS, DISCLOSURE & CLIENT PRIVILEGE

This issue of the Legal Business Report provides current information to the
clients of Alpert Law Firm on Search Warrants, Disclosure and Client Privilege
under the Income Tax Act (Canada) and the possible challenges to and
ramifications of statutorily compelled production of information and disclosure.
Alpert Law Firm is experienced in providing legal services to its clients in tax and
estate planning matters, tax dispute resolution, tax litigation, corporate-
commercial transactions and estate administration.

A. SECTION 231.3 SEARCH WARRANTS

The Minister may make an ex parte application to a judge for a warrant covering
any building, receptacle or place to be searched. The powers conferred under sections
2311 and 231.2 of the Income Tax Act (“the Act”) to audit, examine or require
information are separate from the power to seize the documents, which requires a
warrant.

Before issuing the warrant, the judge must be satisfied pursuant to subsection
231.3(3) of the Act that there are reasonable grounds to believe that:

(i) an offence under the Act has been committed,;

(i) a document or thing that may afford evidence to the commission of the
offence is likely to be found; and

(iif)  the building, receptacle or place specified in the application is likely to
contain such a document or thing.

Subsection 231.3(5) of the Act permits the person executing the warrant to seize
documents in addition to those listed on the warrant, if the person reasonably believes
that the documents afford evidence of an offence under the Act.

Documents seized must be brought before the judge, who may order the
document or thing seized to be returned if it was not seize in accordance with the
warrant or section 231.3 of the Act. Subsection 231.3(8) of the Act allows the person
from whom the documents or things were seized to inspect them at reasonable times
and to obtain one copy of the document at the Minister’'s expense. Subsection 490(15)
of the Criminal Code allows a judge to grant permission for an interested person to
examine detained or seized material. Failure to comply will result in the penalties
pursuant to subsection 238(1) of the Act.
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1. R. v. Jarvis, 2002 SCC 73

In this Supreme Court of Canada case, the taxpayer’s appeal raised the issue of
whether the Court of Appeal of Alberta erred in admitting evidence collected by CRA
auditors during an audit that became an investigation. The taxpayer was charged with
tax evasion and making false or deceptive statements in his 1990 and 1991 tax returns.
The taxpayer's wife was an artist, and was deceased. The taxpayer was able to
continue selling her art after her death. The auditor attempted to contact the taxpayer
but when she was unsuccessful she contacted third-party sources such as art galleries
in order to obtain records pertaining to art sales. When the taxpayer’s accountant
contacted the CRA auditor, he notified her that the file was in disarray because of the
taxpayer’'s poor record-keeping skills, and his general apathetic attitude towards
financial and taxation matters since his wife’s death.

After meeting with the taxpayer and obtaining many of his records in April 1994,
the CRA auditor determined there was a discrepancy of approximately $700,000
between what was reported on the taxpayer’s 1990 and 1991 tax returns and his actual
income over the two years. The auditor referred the file to CRA Investigations in May
1994, but did not notify the taxpayer of the change in status, even after inquiries by the
taxpayer’s accountant. The CRA investigator was able to obtain a search warrant in
November 1994 based on the information from the April 1994 meeting, and a search
was conducted. Documents found in the search were seized and tendered as evidence
during the taxpayer’s first criminal trial in 1997.

This evidence was challenged by the taxpayer during his 1997 criminal trial in the
Provincial Court of Alberta on the grounds that it had been unlawfully obtained. The trial
judge excluded all the evidence from the time the audit had become an investigation
forward and acquitted the taxpayer. The Crown appealed to the Court of Queen’s Bench
of Alberta and a new trial was ordered. The taxpayer appealed the order for a new trial
to the Court of Appeal of Alberta. His appeal was dismissed but he was granted leave
to appeal to the Supreme Court of Canada.

The Supreme Court of Canada dismissed the appeal and upheld the Alberta
Court of Appeal’s judgment order for a new trial. The Supreme Court of Canada held
that the warrant had been validly issued since an investigation had not yet been started
in April 1994. The evidence obtained from the search under this warrant was admissible
at the new trial. The Supreme Court held that any evidence obtained pursuant to
subsection 231.2(1) requirement letters once the investigation had started was to be
excluded from the new trial, as the audit powers of this subsection were not to be used
to further a criminal investigation. The Supreme Court concluded that when the
predominant purpose of the inquiry is penal liability, the Minister must relinquish the
powers under subsections 231.1(1) and 231.2(1).

LEGAL BUSINESS REPORT / NOVEMBER 2013 2



LEGAL BUSINESS REPORT ASSEALSNWNIIRESTE

1 St. Clair Ave. East, Suite 900 Toronto, Canada M4T 2V7 Tel: 416-923-0809 Fax:416-923-1549 www.alpertlawfirm.ca

At the taxpayer's new, second trial (R. v. Jarvis, 2006 DTC 6477) he was
acquitted of tax evasion as he did not have the intent to willfully evade the payment of
taxes and make false or deceptive statements on his 1990 and 1991 tax returns.

2. In the matter of Synergy Group (2000) Inc. et al., Ontario Superior Court of
Justice File No.: 10446

On August 30, 2012, the Ontario Superior Court of Justice ordered the CRA to
return all of the records seized pursuant to a search warrant obtained during a criminal
investigation against Synergy Group (2000) Inc., which was represented by Alpert Law
Firm. Synergy Group (2000) Inc. and other taxpayers were alleged by the CRA to have
participated in a tax scheme, marketed across Canada, to permit investors to deduct tax
losses totaling nearly $200,000,000 during 2004, 2005 and 2006.

On March 16, 2010 the CRA seized records from Synergy’s offices acting on a
search warrant issued by the Superior Court of Justice pursuant to section 487 of the
Criminal Code, in relation to an ongoing criminal investigation. Subsequently, the CRA
made additional Court Applications and the Superior Court of Justice extended the
record detention period by over two years until May 18, 2012. Synergy made allegations
that the method used by the CRA to obtain the search warrant violated its Canadian
Charter rights by contravening the Supreme Court of Canada decisions in Jarvis and

Ling.

The CRA did not institute any further proceedings to extend the period to detain
the records. Pursuant to the provisions of subsection 490(9) of the Criminal Code, the
Ontario Superior Court of Justice issued orders on consent, ordering the CRA to return
all of the records that were seized from the taxpayers during the course of the criminal
investigation. On September 27, 2012 the CRA returned the seized records to Synergy.

3. R. v. Szalontai, [1993] B.C.J. No. 2934

In this British Columbia Supreme Court case, the Minister made an application
pursuant to subsection 490(15) of the Criminal Code for permission to examine
documents that had been seized from the taxpayer by the RCMP as part of their own
investigations. The Minister had already had some access to the documents after an
invitation by the RCMP. The taxpayer argued that this: (i) infringed his rights; (ii)
amounted to a warrantless search; and (iii) further access would infringe his right to be
secure against unreasonable search or seizure pursuant to section 8 of the Charter of
Rights and Freedoms (“Charter”).
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The Court ruled that the Minister had not acted inappropriately, and granted the
order giving the Minister permission to examine the documents seized by the RCMP.
The Court noted that while a person would expect that their documents would not be
made public, the taxpayer could not reasonably expect that documents seized would
not be seen generally by another investigative governmental department. Further, the
Court stated that a party applying under subsection 490(15) should have a general idea
of what is contained within the documents and this could mean the party could have a
general look at the materials without a warrant.

4, R. v. Law, 2002 SCC 10

In this case before the Supreme Court of Canada, the taxpayers appealed the
New Brunswick Court of Appeal decision that their section 8 Charter rights had not been
infringed. The taxpayers had a safe from their restaurant stolen. It was later found
abandoned and opened in a field. Inside the safe were financial documents. A police
officer not involved in the investigation of the theft took the documents from forensics,
photocopied them and then returned them into a box in the exhibit room at the police
station, as he suspected the restaurant owners of not submitting all of their taxes. No
warrant or permission was obtained. This officer then contacted an investigator with the
Canada Revenue Agency (the “CRA”), who examined the documents in the exhibit
room. Based upon the documents, the CRA investigators then searched the taxpayers’
restaurant and summary conviction proceedings were brought against the taxpayers for
failing to file proper returns.

At trial, the judge ruled that photocopying the documents was an unreasonable
search under section 8 and excluded this evidence under subsection 24(2) of the
Charter. The Crown won the appeal as the appellate court ruled that the expectation of
privacy disappeared once the safe was stolen by thieves and was recovered by the
police. The taxpayers appealed to the Supreme Court of Canada to have the trial
judge’s decision restored.

The Supreme Court of Canada allowed the taxpayers’ appeal. The Court held
that the taxpayers had not voluntarily discarded their private documents and so still had
a reasonable expectation of privacy. Where the police cannot reasonably conclude the
property had been abandoned, they are limited in their investigation by the privacy
interest of the owner under section 8 of the Charter. The police would have been
permitted to conduct an investigation into the theft of the safe, but not into the tax
liability of the taxpayers. The officer was not authorized by the Minister to conduct an
audit. Additionally, there was no evidence to support the “plain view” doctrine, where
evidence of illegal activity appears on the face of the documents to warrant further,
legitimate investigations. The incriminating evidence in this case was only revealed
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after much work. The Court further held that the taxpayers did not waive their right to
privacy by reporting the theft of the safe to the police and that one did not have to assert
a claim of privacy in order for it to be respected.

The violation of section 8 was found to be sufficiently serious as the police officer
had knowingly disregarded established procedures and assumed the role of a tax
official, taking regulatory matters into his own hands when the role could have been left
to the appropriate body. The Court also found that the admission of the evidence would
risk bringing the administration of justice into disrepute, due to the summary
proceedings and the quasi-criminal nature of the offence.

5. R. v. Borg, 2007 ONCJ 8480

In this Ontario Court of Justice case, the taxpayer was charged with income tax
evasion during the period between December 31, 1990 and June 19, 1995, pursuant to
paragraph 239(1)(d) of the Act. These charges were a result of an audit of the
taxpayer’s carpet installation business initiated by the CRA. In April 1995 a CRA auditor
was assigned and on March 16, 1996, she referred the taxpayer’'s file to CRA
Investigations. Eventually, search warrants were obtained on July 9, 1997 and they
were executed on July 10, 1997. The taxpayer was eventually charged on August 20,
1998. Before trial, the taxpayer brought an application for exclusion of evidence on the
basis that the auditor was engaged in a criminal investigation when using audit powers
to demand information.

The Ontario Court of Justice granted the taxpayer’s application. The Court found
that from May 25, 1995 onwards, the CRA auditor must have subjectively concluded
that she had uncovered the necessary mens rea on the part of the taxpayer to commit
tax fraud and tax evasion when she discovered the huge sums of business incomes that
had been unreported in 1992 and 1993. The Court found that despite this evidence, the
CRA Auditor failed to refer the taxpayer’s file to CRA Investigations until almost ten
months later and was engaging in a criminal investigation under the guise of an audit
during the interim period.

As a result, the Ontario Court of Justice excluded all evidence obtained by the
CRA Auditor from May 25, 1995 onwards. The Court also excluded all of the evidence
obtained or derived by the execution of search warrants since the Court found that the
search warrants would not have been issued in the absence of the information obtained
by the CRA Auditor subsequent to May 25, 1995.
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6. R. v. Porisky, 2012 BCSC 68

In this Supreme Court of British Columbia decision, the taxpayers operated a
business, Paradigm, which gave seminars and sold materials advocating that taxpayers
structure their affairs as “natural person[s], working in [their] own capacity, under a
private contract, for [their] own benefit”. Paradigm stated that money earned under this
arrangement was exempt from income tax. The taxpayers were charged with income
tax evasion and failure to remit GST. During its investigation, the CRA decided to seize
documents with a search warrant obtained pursuant to section 487 of the Criminal Code
rather than pursuant to the provisions of the Act or the Excise Tax Act. The taxpayers
applied for a declaration that the search warrant infringed their rights under section 8 of
the Charter and was therefore of no force and effect. They argued that the search
warrant provisions in the Act and the Excise Tax Act provided greater protections to the
accused than those in the Criminal Code.

The Court dismissed the taxpayers’ application. The Court noted that in R. v.
Multiform Manufacturing Company, [1990] 2 S.C.R. 624, the Supreme Court of
Canada held that section 487 of the Criminal Code is applicable to any federal statute,
whether or not that statute contains any reference to search and seizure powers.
According to the Supreme Court, a search warrant issued under section 487 does not
constitute an infringement of a Charter right merely because an alternative mechanism
exists. The Court held that the search warrant provisions in the Criminal Code, the Act,
and the Excise Tax Act involve the same substantive test. In addition, the fact that a
Superior or Federal Court Judge must issue a warrant under the Act or the Excise Tax
Act, while a search warrant under the Criminal Code may be issued by a Provincial
Court Judge or a Justice of the Peace does not mean that the Act or the Excise Tax Act
affords greater constitutional protection.

7. R. v. Smith, 2013 ONCJ 316

In this Ontario Court of Justice case, the taxpayer was charged with fraud and
tax evasion. The taxpayer filed monthly requests for GST refunds with the CRA on
behalf of an inactive company, NGS Natural Gas Wholesalers Inc. The refund cheques
were deposited into the account of a similarly-named company, NGW Inc. The taxpayer
was an officer and director of NGW Inc. By the time the CRA decided to conduct an
audit, the government had paid nearly $10 million in GST refunds. The CRA used the
requirement powers in the Excise Tax Act to discover that the taxpayer was the owner
of the post office box to which the refund cheques were delivered, and to discover that
the bank account to which the cheques were deposited was owned by a company of
which he was an officer and director. The taxpayer brought an application to exclude
this evidence, which was subsequently obtained pursuant to a search warrant, alleging
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that his rights under sections 7 and 8 of the Charter had been infringed. He asserted
that the CRA’s use of the requirement powers was improper, and argued that rather
than using the requirement powers, the CRA should have obtained warrants, and that
the evidence obtained by the subsequent warrants should therefore be excluded at his
trial.

The Court dismissed the taxpayer’s application on the basis that he did not have
standing to bring the application. According to the Court, NGW Natural Gas
Wholesalers Inc. was the subject of the audit and the investigation, rather than the
taxpayer. Furthermore, by fraudulently endorsing cheques made out to NGW Natural
Gas Wholesalers Inc., NGW Inc. gave up any privacy interest in its account in favour of
NGW Natural Gas Wholesalers Inc. In other words, by pretending to be the inactive
company in order to obtain the refund cheques, the taxpayer relinquished any possible
privacy right to the inactive company. On this basis, the taxpayer’s application was
dismissed.

In the event that the Court was incorrect in its assessment of the standing issue,
it also considered whether the taxpayer’s section 7 and 8 rights had been infringed,
applying the factors in Jarvis to determine whether the predominant purpose of the
inquiry was the determination of penal liability. The Court held that charges could not
have been laid until after the CRA auditor discovered that the refund cheques were
being sent to an address controlled by someone unrelated to the company, and that it
was not objectively clear that this was a criminal matter until the auditor discovered that
the cheques were being deposited into a corporate account with a connection to the
taxpayer. The Court also held that the CRA’s actions showed that the auditing and
investigative functions were separate, and that the investigations department was not
involved in the audit process. There was also no transfer of files until after the audit
department referred the matter to investigations; this occurred after the auditor
discovered that the taxpayer was a director and officer of NGW Inc. In addition, the
Court found that there was no relationship of agency between the investigations and
audit departments. The audit was initiated to determine the validity of NGW Natural Gas
Wholesalers Inc.’s GST returns, rather than to determine any penal liability of the
taxpayer. Finally, the Court held that the auditor was genuinely attempting to perform
the task of an audit, and that the predominant purpose was therefore of an audit and not
the determination of penal liability.

B. SOLICITOR-CLIENT PRIVILEGE

Subsection 232(1) of the Act defines “solicitor-client privilege” as the right of a
person to refuse to disclose any oral or documentary communication between the
person and the person’s lawyer in professional confidence. However, the Courts have
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held that in certain circumstances “solicitor-client privilege” may not extend to the
accounting information such as the trust account records of a solicitor.

There are two types of solicitor-client privilege: litigation privilege and legal
advice privilege. The former protects all communications between the client, the
solicitor and third parties involved in or contemplating litigation. Legal advice privilege
protects communications between the client, the solicitor and third parties that relate to
the seeking, formulation or giving of legal advice. The communication must be
“professional communication in a professional capacity”. This privilege extends also to
communications with people with whom the solicitor interacts professionally, such as an
articling student.

In order to qualify for protection, the documents in question must be a
communication between a solicitor and a client that involves legal advice, where it was
intended to be confidential. Facts contained in those documents, which may be
discoverable, are not protected. Privilege is not automatically given to documents
because they are in the possession of a lawyer.

Solicitor-client privilege is seen as crucial for the administration of justice in an
adversarial system. The goal of solicitor-client privilege is to assure open
communication so that there can be effective legal assistance, to further proper
administration of justice, and to adequately prepare prosecutions or defences. The
Courts have stated that there is a fundamental rule of privilege that is to be interfered
with as little as possible. For example, where there is some doubt as to the purpose of
communication (i.e., whether it qualified as legal advice) then the benefit of the doubt
should go towards maintaining privilege. Privilege can be waived; however, the waiver
must be done by the client or a person with the authority to waive protection.
Inadvertent or unknowing disclosure to a third party also does not automatically waive
privilege.

1. Paquette v. M.N.R., [1992] F.C.J. No. 571

In this case before the Trial Division of the Federal Court, the client’s solicitor
was sent a request under section 231.2 of the Act for all of his client’s trust account
records. This client had previously been fined for not complying with another request
for documents and this fine was paid by the solicitor. The client instructed his solicitor
to refuse this second demand on the basis of solicitor-client privilege. The solicitor
argued that: (i) the demand did not comply with section 231.2 of the Act; (ii) the demand
was invalid; (iii) the demand was not made as part of an ongoing inquiry; and (iv) the
exemptions under paragraph 232.1(e) of the Act could not apply in determining solicitor-
client privilege.
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The Federal Court dismissed the taxpayer's motion and held that the Minister
was permitted to examine the trust account records of the solicitor related to the client.
The Court found that the client owed the Minister taxes and that for several years there
had been an ongoing inquiry into how to collect the outstanding money. The demands
made with respect to unnamed persons were not made subsequent to judicial
authorization pursuant to subsection 231.2(2) of the Act and were therefore invalid. The
Federal Court also held that solicitor-client privilege did not extend to the lawyer’s trust
account records in the circumstances of this case.

2. Morley v. Canada (Revenue), [1996] N.S.J. No. 440

In this Supreme Court of Nova Scotia decision, several law firms requested a
determination on the issue of whether the CRA was entitled to copies of either the legal
accounts rendered to clients and clients’ trust account ledgers. The law firms were
served with a requirement pursuant to section 231.2 of the Act for information including
all legal invoices, copies of trust accounts, statements of adjustments on the purchase
or sale of properties and information regarding mortgages and disbursements.

The Court held that the legal accounts were privileged and were not to be
released to the CRA. The Court noted that these accounts nearly always contained
reference or a description of the services rendered by the solicitor and as such, were
privileged solicitor-client communications. However, the Court found that trust account
records were exempt by paragraph 232(1)(e) of the Act from the claim of solicitor-client
privilege and thus had to be released to the CRA.

3. Thompson v. M.N.R., 2013 FCA 197

In this Federal Court of Appeal case, the taxpayer, who was a lawyer, was
ordered by a court to comply with a Requirement for Information (“RFI”) issued under
subsection 231.2(1) of the Act. The CRA sought a statement of the taxpayer’s income
and expenses, a current accounts receivable listing, and copies of a variety of account
statements, such as bank statements, loan statements, and utility statements. The CRA
concluded that the taxpayer had only supplied sufficient information with regard to his
income and business expenses, and had not provided details of his accounts
receivable. The taxpayer argued that solicitor-client privilege applied to protect basic
information about his accounts receivable, and that his clients’ names and the amounts
owing were protected.
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The lower court, the Federal Court of Canada, found that the taxpayer had not
complied with the RFI, and noted that a solicitor’s clients’ names were not always
privileged. The Court held that the taxpayer had not provided evidence to show that any
particular client’s name should be protected, and had failed to establish that the records
contained information properly protected by solicitor-client privilege.

The Federal Court of Appeal allowed the taxpayer’s appeal in part and returned
the matter to the Federal Court for a new hearing on the question of the accounts
receivable listing. The Court held that the taxpayer could not succeed by raising the
shield of privilege on behalf of his clients and then hiding behind it. The Court noted that
the taxpayer’'s argument that the names of clients are always privileged runs contrary to
the tax system’s foundation as a self-assessing and self-reporting system. If a lawyer’s
clients’ names were always privileged, the CRA could never obtain information from a
lawyer about revenue generated by his practice in order to ensure compliance. The
Court held that the lower court was correct in holding that the information requested in
the RFI was not generally subject to privilege. However, the Court held that the Federal
Court should have verified whether solicitor-client privilege protected any of the
taxpayer’s clients individually. The Court noted that when privilege was assessed for the
individual clients, the taxpayer should then have offered appropriate evidence to prove
that those particular clients’ names were privileged.

4, M.N.R. v. Nerland, 2011 FC 715

In this Federal Court of Canada decision, the CRA applied for an order requiring
that the taxpayer, who was a solicitor, disclose certain documents. The CRA also
applied for similar orders with respect to two trusts of which the taxpayer was the
trustee. The taxpayer and the trusts provided copies of documents over which they
claimed privilege to the Court under seal. The Court determined that some of the
documents were privileged, while others were not.

The first group of documents constituted communications to and from a non-
lawyer at the taxpayer’s firm. There was no evidence that a solicitor was involved in
these communications or that any legal advice was requested or given. Therefore, the
taxpayer had failed to establish that the communications were made for the purpose of
facilitating the obtaining of legal advice, and the Court held that the documents were not
privileged. The second group of documents constituted communications to and from the
taxpayer or his staff in which the taxpayer was explicitly identified as a trustee rather
than a solicitor. Therefore, this group of documents was not subject to privilege. The
third group of documents constituted communications transmitting documents relating to
the trusts. There was no evidence that anyone was involved in a legal capacity in
creating, analyzing or advising on these documents, and they were therefore not subject
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to privilege. The fourth group of documents constituted correspondence between the
taxpayer and his accountants regarding communications with the CRA; they were
factual in nature, did not contain or seek any legal advice, and were consistent with the
taxpayer acting as a trustee rather than a solicitor. Therefore, they were not privileged.
The fifth group of documents related to instructions given and information provided as to
the administration of the trusts. These were consistent with the taxpayer’'s role as a
trustee and involved no legal advice, and were therefore not privileged.

There were also two retainer agreements between the taxpayer, as trustee of the
trusts, and the taxpayer’s law firm. They included information such as types of services
rendered and their costs. Citing Maranda v. Richer, [2003] 3 S.C.R. 193, the Court held
that such agreements are privileged. However, a retainer letter from an accounting firm
to the taxpayer’s law firm in which the law firm engaged the accounting firm “as an
agent to assist in various taxation matters” was not privileged, as it did not relate to the
provision of legal advice. In addition, other letters confirming the engagement of a
second accounting firm to prepare one of the trust’'s financial documents were not
subject to privilege.

5. M.N.R. v. Thornton, 2012 FC 1313

In this Federal Court of Canada decision, the CRA applied for an order for
disclosure of three documents relating to the reorganization of an income fund
administered by a company, Foremost Industries Inc. (“Foremost”). The order was
directed at Foremost’s auditor. The documents had been prepared by Mr. Bell, a
solicitor and accountant who had acted as both the solicitor and trustee of the income
fund. The documents had been disclosed to Foremost’'s auditor. Foremost claimed that
solicitor-client privilege applied to the documents and prevented the auditor from
disclosing them. The Crown argued that the documents had been prepared by Mr. Bell
in his capacity as trustee rather than in his capacity as solicitor and were therefore not
subject to privilege.

The Court held that all three documents were privileged. The first document was
created for the fund’s trustees and described the structure, objectives and steps of the
reorganization. It included a general statement of belief that, according to the court,
conveyed a legal conclusion. Therefore, the Court decided to err on the side of caution
and concluded that it was privileged. The Court also noted that the document predated
the period during which the solicitor was the trustee of the fund. The second document
described transactions relating to the reorganization and the tax consequences that
would result. Although the Court considered that it was difficult to ascertain whether the
statements were based on accounting or legal considerations, the Court again erred on
the side of caution and held that it was privileged. The Court held that the third
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document was directly related to the provision of legal tax advice and was created to
provide such advice. Therefore, it was also privileged.

The Crown also argued that the documents were no longer privileged because
they had been disclosed to the auditor. The Court considered whether there had been a
limited waiver of privilege or an inadvertent disclosure. The Court held that the
documents were not knowingly disclosed pursuant to a limited waiver of privilege, as
there was no evidence that they were disclosed for the limited purposes of the audit and
with the intention of maintaining solicitor-client privilege over them. Rather, according to
the Court, the documents had been inadvertently disclosed. There was no evidence as
to how the documents actually came into the possession of the auditor, and no one at
the company admitted to having knowingly provided them. Since Foremost had taken
swift action to assert privilege upon discovering the disclosure, this warranted the
exercise of the Court’s discretion to maintain privilege over the documents. In addition,
Foremost would suffer significant prejudice if the documents were found not to be
privileged, while the CRA failed to establish that it would suffer any prejudice if they
were. Thus, this also favoured the exercise of the Court’s discretion.

C. NO ACCOUNTANT-CLIENT PRIVILEGE

While confidential information between an accountant and a client is not subject
to privilege, there is an exception where the information was given to the accountant as
an agent of the client for the purpose of obtaining legal advice for the client. The
privilege here is not the creation of an accountant-client privilege but an extension of
solicitor-client privilege through an agency relationship.

The lack of privilege stems from the lack of an express provision in the Act
protecting communications between an accountant and a client. Privilege in this case is
not seen as being a necessary part of ensuring the fair administration of justice, as in
the case of the privilege between lawyers and their clients.

1. Cineplex Odeon Corp v. Canada, [1994] O.J. No. 628

In this case before the General Division of the Ontario Court, the corporate
taxpayer filed an application asserting privilege for documents that the Minister sought
to have produced under section 232 of the Act. These documents, comprising
correspondence and notes of meeting between various solicitors and accountants, had
already been found to be protected by solicitor-client privilege in an earlier Court
decision. Some of these documents had been furnished to an accountant at an
accounting firm for legal advice. The accounting firm then acted as an external auditor
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for the taxpayer. Some of the privileged documents became part of the accounting
firm’s audit team'’s files. The Minister argued that the disclosure of these documents to
the audit team constituted disclosure to a third party and thus privilege was lost. The
taxpayer countered that the disclosure was not to a third party or in the alternative, that
the disclosure was inadvertent and that only the client is capable of authorizing
disclosure.

The Court found that the documents were still subject to privilege and the
taxpayer did not have to produce them for the Minister. The Court held that the audit
team of the accounting firm was sufficiently different from the tax team of that same firm
that they must be notionally treated as third parties for consideration of the waiver of
privilege. However, the accounting firm had no power or right to waive the legal
privlege and that the disclosure was inadvertent as the accountant had put the
documents into the audit team’s files without regard to the taxpayer’s privilege and
without knowledge of it. The Court stated that there was a fundamental rule of privilege
that was to be interfered with as little as possible.

2. Belgravia Investments Ltd. v. Canada, [2002] F.C.J. No. 870

The taxpayers in this Federal Court case sought an order for a determination of
solicitor-client privilege in relation to documents requested by the CRA. The request
was issued pursuant to subsection 231.2(1) of the Act during the course of an audit
concerning investments into companies and potential tax shelters. Documents were
provided to the Minister except those over which privilege was claimed. The disputed
documents generally were those documents arising between agents, accountants and
the solicitors of the taxpayers.

The taxpayers argued that solicitor-client privilege extended to protect
confidential information when an agent, including an accountant, was seeking legal
advice from a solicitor on behalf of the client. They argued that communications
between a client and this agent, when related to the legal advice, was also protected.
The Minister argued that there was a distinction between legal and business advice and
that privilege only applied to legal matters.

The Court found that some documents were more properly categorized as
business advice from accountants regarding proposed investments and transactions,
and thus were not privileged. Other documents had their protection waived due to
disclosure or involvement with third parties. Those documents that were properly
identified as being privileged would not be disclosed to the Minister.
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3. Tower v. M.N.R., 2003 FCA 307

In this Federal Court of Appeal case, the taxpayers, who decided to emigrate
from Canada, were clients of an accounting firm. Together with the accounting firm, the
taxpayers entered into transactions designed to offset the taxable income expected to
arise when they ceased to be Canadian residents. The taxpayers were later reassessed
and the deductions were disallowed. The Minister then served requirements pursuant
to subsection 231.2(1) of the Act on the accounting firm to deliver all tax-related files
relevant to the taxpayers and to provide written responses to certain questions.

The Federal Court of Canada ordered the accountants and the taxpayers to
comply with the requirements, except the demands for written responses or the
demands where the accounting firm would have to create new documents, as these
were ruled to be outside the scope of subsection 231.2(1) of the Act. Both the Crown
and the accountants appealed the decision. Some of the issues to be determined
included: (i) whether the Minister could compel answers to questions or the creation of
new documents; (ii) whether the requirements were issued for the administration and
enforcement of the Act; and (iii) whether the requested material prepared for the
purpose of tax advice was privileged. The taxpayers also argued that it was time to
extend a class-wide privilege for all accountant-client communications; if not, then a
case-by-case privilege should be accorded here.

The Federal Court of Appeal allowed the Crown’s appeal and dismissed the
taxpayers and the accountants’ cross-appeals. The Court held that the applications
judge had erred when he excluded the Minister’s written questions. The Court stated
that the Act, properly interpreted, empowers the Minister to seek “information”, which
may mean asking questions to elicit knowledge or facts. The Court also ruled that tax
planning information was relevant to the determination of tax liability, even if there was
information relating to subjective intention.

The Federal Court of Appeal also upheld the principle that a class privilege for
accountant-client communication does not exist. The Court stated that there was no
reason for there to be a case-by-case privilege in this case. Even if a chartered
accountant is required as a matter of professional ethics to keep his client’s
communication confidential, the accountant should know that this confidentiality is
restricted by the power of the Minister to require disclosure. Confidentiality was also not
key for the relationship between the accountant and the client. The taxpayers also
failed to show that the relationship between the accountant and the client was one that
the community would foster and protect, such as the one between solicitor and client, or
doctor and client. The Court distinguished between protecting a relationship where lack
of privilege could adversely affect a person’s physical, mental or spiritual health and not
protecting confidentiality in a relationship where the threat would be to personal wealth.
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The Court also ruled that there would be no public injury if accountant-client
communications continued to be scrutinized by the Minister, as past relationships have
continued to function notwithstanding the Minister’s powers.

This issue of the Legal Business Report is designed to provide information of a
general nature only and is not intended to provide professional legal advice. The
information contained in this Legal Business Report should not be acted upon
without the further consultation with professional advisers.

Please contact Howard Alpert directly at (416) 923-0809 if you require assistance
with tax and estate planning matters, tax dispute resolution, tax litigation,
corporate-commercial transactions or estate administration.

No part of this publication may be reproduced by any means without the prior
written permission of Alpert Law Firm.

©2013 Alpert Law Firm. All rights reserved.
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